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o Undertaking by one party in favour of another,
whereby the former has restricted himself from
competing with the latter or with other specified
persons, for a specified duration in a stated area.

o In consideration for this undertaking the employee is
usually paid [????] or will in the future be paid some
compensation [in either cash or kind???].

WHAT IS A RESTRAINT OF TRADE?

Quote source (optional)
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• Protect business goodwill. 

• Protect employer’s proprietary 
interest. 

• These interests are usually in the 
nature of confidential trade secrets, 
know-how and pricing or customer 
connections.  

• Connections in the modern world –
LinkedIn, Twitter Followers, 
Instrgram[???]

WHY HAVE A RESTRAINT?
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• Employees who leave, compete

• Take information in their heads

• Leave in unison with other 
employees

• Solicit 
employees/suppliers/customers

• Compete unlawfully

• Multi-jurisdictional workforce –
enforcement issues?

WHY TALK ABOUT RESTRAINTS 
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• No requirement in South Africa.

• If a restraint payment is made, it is
more likely that the courts will find
restraint reasonable.

• Taxation?

DO YOU HAVE TO PAY AN EMPLOYEE FOR THE RESTRAINT 
PERIOD?
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• Any person who has proprietary information of the business 

• Knowledge of trade secrets, confidential information, trade connections, 
customers and clients. 

WHO SHOULD BE RESTRAINED?
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• Any person who has proprietary information of the business 

• Knowledge of trade secrets, confidential information, trade connections, 
customers and clients. 

WHO SHOULD BE RESTRAINED?
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• A restraint must be individualised and as limited in the circumstances.

• Problems with unenforceable restraint of trade clauses are usually caused by employers 
using template provisions in employment agreements that do not consider the purpose, 
nature and extent of each restraint. Not based on facts of employment relationship 

CONSEQUENCES OF USING A TEMPLATE 
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• It is enforceable where an employer has a legitimate interest in protecting its customer
connections because the employee has access to customers and is in a position to build up
particular relations with customers so that when the employee leaves the employers'
employment he or she could easily induce the customers to follow him or her to a new
business.

• Relevant factors in determining whether an employer has a legitimate interest to protect
include the following: the duties of the employee; his personality; the frequency and
duration of contact between him and the customers; where such contact takes place; what
knowledge he gains of their requirements and business; the general nature of their
relationship (including whether an attachment is formed between them, the extent to which
customers rely on the employee and how personal their association is); how competitive the
rival businesses are; in the case of a salesman, the type of product being sold; and whether
there is evidence that customers were lost after the employee left.

Are non-solicitation of customer restraints potentially enforceable?

ENFORCEMENT OF A RESTRAINT
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• A non-solicitation of employees clause is enforceable where it is necessary to protect a
legitimate business interest of the employer. Whether the employer has a protectable
proprietary interest is a question of fact and degree in each case and will depend on factors
such as the role/ position of the employee and whether he or she is likely to have influence
over other employees. This will obviously be more relevant for those employees occupying
senior positions.

Are non-solicitation of employee restraints potentially enforceable?

ENFORCEMENT OF A RESTRAINT CONT…
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• Yes, they may. Protecting confidential information is primarily the purpose of a
restraint of trade agreement. Our Courts have held that two kinds of proprietary
interests can be protected by a restraint agreement, namely confidential information
and customer connections. Case law has pronounced on this issue and accordingly, a
party who seeks to protect its confidential information, trade secrets, and intellectual
property must show that the information, know-how, technology or method is unique
and peculiar to its business and that such information is not public property or that it
falls within the public's knowledge. Furthermore, the party must show that the
interest that it has in the information it seeks to protect, is worthy of protection and
was acquired by virtue of the employment relationship.

• In the absence of an express restriction on the use of confidential information,
enforcement can still be sought as an employee owes a fiduciary duty to his employer
which involves an obligation not to work against his employer's interest. This duty
arises even where there is no express term in the employment contract to that effect.

Can employers protect confidential information after employment?

ENFORCEMENT OF A RESTRAINT CONT…
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• The court has power to sever a restriction that is too wide from the rest of 
the agreement.  The court will not however redraft the agreement so as to 
make it enforceable.

• In order to enforce a restraint, the party relying on it must prove the 
conclusion of the contract and that its terms have been breached.

• Once a breach has been shown, the general rule is that restraints are 
enforceable unless they impose unnecessary restrictions on the right to 
trade or work. If the ambit of the restraint is unreasonable, it will not be 
enforced. 

Can our Courts redraft restraints to make them enforceable?

ENFORCEMENT OF A RESTRAINT CONT…
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The test for unreasonableness is a 4-stage enquiry in which the following questions are 
considered –

• Does one party have an interest deserving protection at termination of the 
employment relationship? 

• Is such interest being prejudiced by the other?

• If so, does the first party’s interest weigh against the second party’s such that the 
second party should be economically inactive?

• Are there any other relevant facts of public policy?

.

ENFORCEMENT OF A RESTRAINT CONT…
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• The ‘interest’ referred to above, commonly phrased as a ‘protectable interest’
refers to either confidential information or customer goodwill.

• Confidential information refers to information usually used for carrying on
business and which could be used by a competitor to gain a reasonable advantage.

• Importantly, matters relating to employee organisation and general methods of
business are not confidential. Moreover, problems of the customers, the standard
of service required, the importance of operating according to the business method
or philosophy are not trade secrets.

.

ENFORCEMENT OF A RESTRAINT CONT…
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Customer goodwill refers to the relationship with customers, potential customers, suppliers 
and others. The test in this regard is whether the employee had access to customers and was 
in a position to build up a particular relationship with the customers so that, when he left 
the employer's service, he could easily induce the customers to follow him to a new business.

• Mere employment with a competitive firm is not per se an infringement of the 
restraint. More is needed.

• In order to succeed in obtaining relief in motion proceedings, the applicant remains bound 
to the Plascon-Evans test and so must demonstrate that the facts in answering affidavit 
together with the admitted facts from founding affidavit justify the relief that it seeks.  
Moreover, the onus still rests on the applicant to establish the requisites for an interdict.

ENFORCEMENT OF A RESTRAINT CONT…
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• Where no restraint of trade agreement is in place or where 
that restraint is unenforceable or provides insufficient 
protection, an employer will still be entitled, under the 
common law, to prevent an ex-employee from competing 
unlawfully.

• In terms of the common law, a person may, subject to fair 
and honest competition, freely exercise his or her trade, 
profession or calling, unless the person has bound him or 
herself to the contrary

COMMON LAW
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• The fact that competitive conduct will often in one way or another lead to
an interference with the business of a rival is accepted as part of the
natural competitive environment, provided that the competition remains
lawful.

• The wrongfulness of competitive acts lies in the infringement of a rival’s
right to the goodwill of his or her business or enterprise. In judging
fairness and honesty, regard is had to boni mores and the general sense of
justice of the community.

COMMON LAW CONT…
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• In applying this yardstick, the following factors may play a role:

– the honesty and fairness of the conduct involved (‘fairplay’); 

– the morals and business ethics of the economic trade sector involved; 

– the protection that positive law already extends to the area concerned; 

– the importance of a free market and strong competition in our economic system; 

– the question whether the parties are competitors; 

– conventions with other countries; and the motive of the perpetrator.

COMMON LAW CONT…
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• In determining whether or not the employees’ conduct will fall within the realm of
unlawful competition, the following remarks of Van Dijkhorst J in the Atlas Organic
Fertilizers case are apposite:

• ‘In our competitive economy it is normal for employers to bid for their labour, the
price of which is subject to the law of supply and demand. As long as the employee is
free to leave others are entitled to offer him better terms of employment. The fact that
the loss of the employee might cause damage to the employer is incidental and
irrelevant. Cf New Klipfontein Co Ltd v Superintendent of Labourers 1904 TS 241.

• This does not mean that should a businessman systematically induce his competitor’s
employees to leave, his conduct would necessarily be lawful. In my view, public policy
would dictate that, where the aim in inducing a competitor's employees to terminate
their employment is not to benefit from their services but to cripple or eliminate the
business competitor, this action be branded as unlawful competition.’

UNLAWFUL COMPETITION
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• Accordingly, in order to advance a case of unlawful
competition against employees the Company for whom the
employees worked, will be obliged to show that the aim of
any approaches to customers and employees is specifically
done with the intent to cripple or eliminate the Company.

• In the event that the Company is not able to demonstrate
such an intention, it will be hard-pressed to found a cause of
action against the employees.

UNLAWFUL COMPETITION CONT…
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• Additional protection is afforded at common law against unlawful
competition aimed at preventing the disclosure of confidential
information. However, all that the ex-employer is entitled to do is to
interdict the misuse of confidential information. The fact that an interdict
in these terms may be difficult to police does not give rise to the
contractual entitlement to restrain future employment.

UNLAWFUL COMPETITION CONT…
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• Before information can qualify as confidential, it must comply with three 
requirements, namely –

– the information must not only relate to but also be capable of application in trade or 
industry;

– the information must be secret or confidential, i.e. it must be, objectively determined, 
only available and known to a restricted number of people or a close circle or something 
which is not public property or public knowledge; and

– the information must, objectively viewed, be of economic value to the business.

CONFIDENTIAL INFORMATION
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• Confidential information can be protected by means of an interdict or a claim 
for damages. To succeed in such relief, the following must be established –

– the applicant must have an interest in the confidential information, which need not necessarily 
be ownership;

– the information must be of a confidential nature;

– there must be an existing relationship between the parties which imposes a duty on the 
respondent to preserve the confidence of any information parted to him;

– the respondent must have knowingly appropriated the confidential information;

– the respondent must have made improper use of that information, whether as a springboard or 
otherwise, to obtain an unfair advantage for himself.

CONFIDENTIAL INFORMATION CONT…
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Thank you 
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